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IN THE SUPREME COURT OF THE STATE OF UTAH 
FIRST OF DENVER MORTGAGE 
INVESTORS; and CITIBANK, N.A,, 
vs. 
Plaintiffs and 
Appellants, 
C. N. ZUNDEL AND ASSOCIATES, 
a limited partnershipl et al., 
Defendants and 
Respondents. 
Case No. 15696 
BRIEF OF RESPONDENTS DUNCAN ELECTRIC 
AND RONALD GRAHAM TILE 
JOINDER WITH OTIJEH LIEN CLAIMANTS 
The defendants, Duncan Electric, Inc. and Ronald A. 
Graham, dba Ronald Graham Tile Company, join with the other 
defendants-respondents, lien claimants in opposing the appellant 
and U)Jhulding the judgment of the trial court granting priority 
to the claims of liens of laborers and materialmen over that of 
the appellant mortgagee. 
STATEMENT OF FACTS 
Respondents agree generally with the appellants' 
:;L.:d~<:IIJ,cuL uf Facts with some variations and distinctions herein 
,,, L ;rJ. The: 'l'ruc;L Deed to FDJVII dated February 18, 1974 and 
:~rJ,c.J Fel!ruary 19, 1974, is Exhibit D to their Complaint and 
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describes a forty-four acre tract comprising a milti-purpose 
project of residential lots, condominiums, common areas and 
clubhouse. 
A Construction Loan Agreement, Exhibit B, dated 
the same day as the Trust Deed recites that the loan is given 
to finance the construction of "54 single-family building sites 
and 69 condominium units" and specified that the proceeds be 
used as follows: 
Pay off to FDMI 
Land Development, roads 
sewer and water 
Construction of condominium 
units and facilities 
Closing, financing and 
contingency costs 
Total 
$ 450,000 
233,660 
711' 390 
104,950 
$1,500,000 
Page 6 of said Loan Agreement recites that borrower is to 
complete all improvements "including grading, landscaping and 
all other on-site and off-site improvements" in a workmanlike 
manner. 
ARGUMENT 
POINT I 
RESPONDENT LIEN CLAIMANTS HAVE PRIORITY OVER THE 
TRUST DEED BY REASON OF RELATION-BACK TO THE TIME 
CHILD BROS. INC. LAID SEWER AND WATER LINE FOR THE 
SUBDIVISION. 
This case differs from cases cited by appellant in 
at least one important particular, being that the loan of FDMI 
specifically contemplated financing a 44.1 acre project includir 
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off-site improvements of water and sewer lines and roads, 
as distinquished from a loan to finance a structure on a 
separate lot within a subdivision. The same loan and the same 
owners (or assigns in similar standing) financed and constructed 
the water and sewer lines and road as well as the structures all 
as part of the same project and pursuant to a single Construction 
Loan Agreement. 
The first plat of Lakeview Terrace filed for record 
May 3, 1974 was prepared in September 1973 after approval by 
Bountiful City Planning Commission on June 20, 1973. Child 
Bros. performance was pursuant to this plat which outlined the 
44 acre project and the work was performed in the designC'c 
streets. FDMI in inspecting the land and detailing the lean 
disbursements had full knowledge of the work theretofore 
performed by Child Bros. 
The Western Mortgage Loan vs. Cottonwood case, 18 
Utah 2d 409, cited by appellant involved a loan on a single lot 
in a subdivision and the court held that work commenced on off-
site improvements in the subdivision did not relate to work 
commenced on the lot. We quote from the opinion in the Cotton-
wood case adding emphasis: 
"The: pr·ublcm is one of notice. The presence of materials 
on the building site or evidence on the ground that work 
hil corrunenced on a structure or preparatory thereto is 
noLice to all the world that liens may have attached. 
][,!Wever the off-site construction in developing the subdivi~ion for building sites would not necessarily 
L to the attention of a lender that someone is 
claiming a lien on a particular lot in the subdivision. 
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This is especially true as in this case where the 
lender advanced money to build a home long after 
the subdivision bad been laid out and developed. 
It is apparent that the persons who supplied labor 
or materials for the construction of roads, sewers, 
etc., could have filed liens for unpaid balances 
due them, if any. The erection of the home was 
separate and severable from the earlier work in 
developing the subdivision." 
FDMI made its "Mortgage Loan Committment" dated 
December 17, 1973 as shown by Exhibit C to the Complaint which 
was about a month after performance by Child Bros. FDMI must 
have bad some introduction to the property prior to December 
17, 1973. 
CONCLUSION 
It is clear that the work of Child Bros. was an 
integral part of the project financed by appellant and it bei;~ 
the laying of water and sewer pipe in a subdivision would clear 
show evidence of excavation in at least two trenches along a 
patterned rough-graded road and was essentially contemporaneou5 
with FDMI's involvement with the project. There was no separat 
loan or agreement relating to this condominium or other structt 
financed by the same loan. The water and sewer lines in some 
cases were in common areas appurtenant to the condominiums. 
The judgment of the trial court should be affirmed. 
Respectfully submitted, 
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I hereby certify that I mailed a copy of the above 
Respondents Brief to: 
Robert c. Cummings 
Attorney at Law 
320 South Third East 
Salt Lake City, Utah 84111 
Robert s. Howell 
Attorney at Law 
1210 Deseret Building 
Salt Lake City, Utah 84111 
David H. Schwabe 
Attorney at Law 
343 South 400 East 
Salt Lake City, Utah 84111 
Richard C. Davidson 
Attorney at Law 
1408 South 1100 East 
Salt Lake City, Utah 84105 
Carvel R. Shaffer 
Attorney at Law 
807 East South Temple, No. 301 
Salt Lake City, Utah 84102 
Richard H. Nebeker 
Attorney for FDMI 
BOO Kennecott Building 
Salt Lake City, Utah 84133 
John H. Kelly 
2434 Beacon Drive 
Salt Lake City, Utah 84108 
Randy S. Ludlow 
Attorney at Law 
430 Judge Building 
Salt Lake City, Utah 84111 
This._....t./--l....l(_f:2 _ day of August, 19 
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